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on-equity partners are a permanent 
fixture at medium and large law firms 
throughout the United States. The 
existence of two- and multi-tiered 
partnerships serves numerous beneficial 

purposes for the law firms and the non-equity 
partner alike, but, despite their ubiquitous nature 
and their established existence, the legal status of 
non-equity partners is still somewhat uncertain. 
Recently it has been posited, despite much case 
law to the contrary, that non-equity partners are 
in fact “true” partners1 as opposed to employees. 
At the same time, a relatively recent ethics 
opinion has called into question the practice of 
holding non-equity partners out to the world as 
partners.2 

This column briefly provides some insight 
into the background and trends concerning non-
equity partners, analyzes these recent authorities, 
and suggests some basic advice on helping to 
make certain that non-equity partners are not 
inadvertently treated as equity partners for 
purposes of sharing of profits or losses but are 
able to be held out to the world as “partners.”

Recent Trends

The late 1970s saw the arrival of two-tier 
partnerships.3 For the most part, the two-tier 
system was initially used to ameliorate the 
harshness of the “up or out” philosophy which 
was prevalent at the time and which resulted in 
talented lawyers being forced to leave law firms in 
which they enjoyed working and which benefited 
from their association. As time passed, the two-tier 
system was used as a means of further evaluation 
by which associates who the firm thought had 
promise of becoming equity partners could be 
evaluated to discern if they had the ability to 
professionally function as partners prior to the 
firm committing to make them equity partners. 
Similarly, lateral entries were often first non-
equity partners with the idea being that both the 
firm and the lateral partner could evaluate the 
law firm environment prior to requiring capital 
contributions and the commitment of a more long-
lasting relationship. 

In recent years, non-equity partner positions 
have also been used by law firms to shore 
up financial statistics in the face of slowing 
performance. For example, in 2007 Mayer Brown 
converted approximately 40 equity partners to 
non-equity partners as a means of increasing its 
profits per partner. Mayer Brown’s then chairman 
openly described his firm’s motivation to be: “[w]
e want to drive our stock price up.”4 

In 2009 when Mayer Brown’s revenue dropped 
by approximately 14 percent and its net income 
declined by approximately 19 percent, the firm 
de-equitized an additional approximately 50 
partners with the results being a relatively modest 
drop of profits per equity partner of 4 percent. 
This financial legerdemain is not without its price, 
however, as now that firm actually has more non-
equity partners, 355, than equity partners 2745 
and it is uncertain if this trend is not present at 
other large firms. 

‘True Partners’

Regardless of the circumstances or motive for 
non-equity partner status, the traditional legal 
analysis has been that non-equity partners are 
not partners at all but have the legal status, rights 
and liabilities of employees. Recently, a respected 
commentator, Douglas Richmond, has concluded 
that non-equity partners, despite this traditional 
view, are indeed “true partners.”6

In so doing, he stated:
Contrary to the many claims by lawyers and 
scholars that non-equity partners are not 
true partners, in most cases that is exactly 

what they are as a matter of partnership 
law. There are differences between equity 
and non-equity partners to be sure, but 
none relegate non-equity partners to some 
lesser category of association. As with 
equity partners, non-equity partners’ rights 
and obligations are principally determined 
by their firms’ partnership agreements. 
Equity and non-equity partners have equal 
supervisory responsibilities under ethics 
rules. Both equity and non-equity partners 
may be entitled to protection against unlawful 
employment actions under federal and state 
anti-discrimination laws depending on the 
facts of the particular case. Courts, lawyers, 
and scholars must understand that the proper 
emphasis in the term “non-equity partner” is 
not on “non-equity” but on partner.7
Mr. Richmond’s thesis, however, is contrary 

to the weight of legal authority, which in sum 
applies the indicia of partnership to discern if a 
partnership exists, including inquiries concerning 
the existence of joint control, profit splitting, and 
loss sharing8 which in the case of most non-equity 
partners are not all present as is typically required 
for a finding of a partnership. Interestingly, Mr. 
Richmond’s suggestion does impact certain ethical 
issues concerning non-equity partners. 

Ethical Issues

New York Rule of Professional Conduct 7.5(c) 
states that: “Lawyers shall not hold themselves  
out as having a partnership with one or more lawyers 
unless they are in fact partners.”9 Accordingly, at 
least on its face, if indeed non-equity partners 
are not legally “partners,” holding them out as a 
partner would violate this rule. If Mr. Richmond’s 
perspective is correct, however, then there would 
be no such violation as non-equity partners in his 
view are “true” partners. 

Further complicating this issue is that the 
New York County Lawyers’ Association relatively 
recently issued its Opinion No. 740 titled “Use 
of the title ‘partner’ in connection with law firm 
practice.”10 The opinion, which was determined 
under the old Code of Professional Responsibility 
DR 2-102(C), which does not contain a definition 
of partner,11 is unfortunately quite unclear. 

In its conclusion, it states: “compliance with DR 
2-102(c) requires attorneys holding themselves out 
to the public as partners, and the law firms in which 
they practice, be in fact partners under New York 
partnership law and their individual partnership 
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agreements. In the absence of a definition of a 
partner under the Code, the Committee finds that 
it is sufficient to satisfy the definition of a partner 
under New York law.”12 Accordingly, pursuant to 
the opinion’s conclusion, if a lawyer cannot meet 
the legal definition of partnership (i.e., the “indicia 
of partnership”), they cannot be held out as a 
partner. 

Based upon the majority of New York cases, 
which find that non-equity partners are not 
partners, this opinion would result in it being 
unethical for non-equity partners to be held out 
as “partners” and, with the proliferation of non-
equity partners, means that potentially thousands 
of lawyers and hundreds of firms would be in 
violation of the ethical rules. Under Mr. Richmond’s 
theory, however, there would be no violation as 
non-equity partners would be considered “true” 
partners.

The opinion, however—seemingly at odds with 
its conclusion and perhaps providing a workable 
solution to the reality of the marketplace as it 
relates to non-equity partners—also holds that:

Ethically permissible designation by a 
firm of a lawyer as its “partner” should in 
substantial part be a factual determination. 
That determination should depend on the 
degree to which clients and other third 
persons may safely rely upon the acts of that 
lawyer being recognized by the firm as those 
of a partner. If the lawyer is provided with the 
emoluments of partnership (e.g., the power 
to bind the firm to the same degree as other 
partners both contractually and otherwise 
and as the manager of matters assigned to him 
or her by the firm), as a matter of professional 
ethics, the private financial arrangements 
as to the lawyer’s compensation should be 
irrelevant.13

Suggested Solutions 

A fundamental precept, and we would argue 
virtue, of the partnership business form is the 
flexibility it offers and the ability to set forth 
by agreement the nature of the partnership 
relationship. In the case of non-equity partnerships, 
it is no different. Accordingly, it is suggested that 
a possible means of ensuring that non-equity 
partners do not have the same rights to profits 
or the obligations to share losses as do equity 
partners but at the same time ensuring that they 
can ethically be held out as partners to the world 
is to clearly spell out their rights and obligations 
in a separate non-equity partner agreement. 

As stated above, in the case of non-equity 
partners, this task is greatly complicated by the 
number of non-equity partners currently being held 
out to the world as partners, Rule of Professional 
Responsibility 7.5(c), and the apparent lack of 
clarity in Opinion 740.

To avoid these partners from being found 
to be equity partners, it is important that the 
written agreement state, at a minimum, that the 
non-equity partner is not an owner of any of the 
equity or assets of the partnership, that they do 
not share profits or losses of the partnership, and 
that they are not entitled to access to the firm’s 
financial books and records or to an accounting 

of an interest in the partnership. In addition, 
since courts sometimes rely upon the issuance 
of a Schedule K-1 as evidence of a partnership, 
subject to one’s accountant’s advice, issuing IRS 
form W-2 may be advisable or at a minimum the 
Schedule K-1 should clearly demonstrate that 
there is no equity ownership or capital and that 
the payments to the non-equity partner are in the 
form of “guaranteed payments” and not a share 
of profits.

Complying with the ethical rules is less clear 
and in many respects at odds with ensuring that 
the non-equity partner is a not an equity partner. 
The non-equity partner agreement should state 
that the non-equity partner will have the title 
“partner” and that he or she will be held out to 
the world with that title as authorized by the firm. 
This should satisfy Opinion 740’s recommendation 
that: “third persons may safely rely upon the acts 
of that lawyer being recognized by the firm as 
those of a partner.” 

In addition, the agreement should delineate that 
the non-equity partner has the ability to bind the 
firm with regard to the representation of clients as 
an “emolument” of partnership as suggested by 
Opinion 740. Of course the firm will likely want to 
be careful to limit the non-equity partner’s ability 
to bind the firm to other financial matters, such 
as office leases or loans, but, as that limitation 
could be viewed as part of the “private financial 
arrangements,” one could argue they should have 
no bearing on the representation of a partner to 
the world regardless of its lack of relationship to 
compensation as suggested in the opinion.

Conclusion

Non-equity partnership is a unique legal 
relationship which is widespread and growing. 
The need to differentiate between a traditional 
equity partner and a non-equity partner and at the 
same time avoid any possible misrepresentation 
to the public requires a delicate balance as the 
two competing interests often create legal tension. 
One possible solution is a non-equity partnership 
agreement, outlined above, which addresses both 
the legal and ethical concerns described in this 
article.

•••••••••••••••••••••••••••••

1. Richmond, “The Partnership Paradigm and Law Firm 
Non-Equity Partners,” 58 Kansas Law Review 507 (March 2010) 
(hereinafter the “Partnership Paradigm”).

2. N.Y. County Lawyers’ Association Comm. on Professional 
Ethics, Op. No. 740 (Oct. 7, 2008) (opining that lawyers and 
firms holding lawyers out as partners must be partners 
pursuant to New York law) (hereinafter Op. No. 740).

3. “Modified Partnership Structures and Their Effects 

on Associate Satisfaction,” 21 Geo. J. Legal Ethics 165, 169 
(2008).

4. Richmond, “Expelling Law Firm Partners,” 57 Cleveland 
State L. Rev. 93, 94 (2009). The then Mayer Brown chairman, 
James Holzhauer is quoted as stating that the reason for the 
expulsions and de-equitizations was that “[w]e want to drive 
our stock price up.” Id. (quoting Posting of Ashby Jones 
to The Wall Street Journal Law Blog, http://blogs.wsj.com/
law/2007/03/02/move-on-the-mayer-brown-departures/ (March 
2, 2007) (quoting James Holzhauer)).

5. Lloyd, “The AM LAW 100: Revenue and Profits Fall at 
Mayer Brown,” AM Law Daily, Feb. 19, 2010.

6. Partnership Paradigm, at 551.
7. Id.
8. Zito v. Fischbein Badillo Wagner Harding, 

809 N.Y.S.2d 444 (N.Y. Sup. Ct. New York Co. 2006). 
9. New York Rule of Professional Conduct 7.4(c).
10. Op. No. 740. 
11. The New York Rules of Professional Conduct do provide 

a definition but, it is submitted that, as it pertains to non-equity 
partners, the definition is not particularly helpful. “Partner,” 
pursuant to the Rules of Professional Conduct, “denotes 
a member of a partnership, a shareholder in a law firm 
organized as a professional legal corporation or a member of 
an association authorized to practice law.” Accordingly, while 
the definition now encompasses members of professional 
corporations and limited liability corporations, as it pertains to 
partnerships it requires one to be a “member” of a partnership 
which at least arguably simply takes one right back to having 
to meet the legal requirements of being a partner. 

12. Op. No. 740 at 6.
13. Id. at 5.

 friday, may 28, 2010

Reprinted with permission from the May 28, 2010 edition of the NEW YORK LAW 
JOURNAL © 2010. ALM Media Properties, LLC. All rights reserved. Further duplication 
without permission is prohibited. For information, contact 877-257-3382 or reprints@alm.
com. # 070-07-10-41

The need to differentiate between a 
traditional equity partner and a non-
equity partner and at the same time 
avoid any possible misrepresentation to 
the public requires a delicate balance 
as the two competing interests often 
create legal tension.


